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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO

CHARTER COMMUNICATIONS Case No.: CV 070525
PROPERTIES, LLC,
Plaintiffs RULING AND ORDER DENYING IN

’ PART, AND GRANTING IN PART,
V. PETITION FOR PEREMPTORY WRIT|

OF MANDATE
COUNTY OF SAN LUIS OBISPO,

Defendants.

INTRODUCTION AND PROCEDURAL HISTORY

Plaintiff Charter Communications Properties, LLChéTter) operates the cablg
television franchises in San Luis Obispo County part of its operations Charter is
required to run its cables across and through uanpublic rights-of-way, much like
other utilities. Each of the local cities (Ataseeal Arroyo Grande, Morro Bay, Paso
Robles, etc.) and the County of San Luis Obisperanto “franchise agreements” with
Charter to allow Charter the use of public rightssay and to be the sole provider of
cable television services. Pursuant to the frasechgreements, Charter pays to each
local entity a “franchise fee” of 5%, which is tfeglerally mandated maximum.

Charter’s franchise agreements with the locatiestare considered
“possessory” interests in real property. Consetijyethhe franchise agreements are “g

assessable franchise” subject to property @ax Cable San Diego, Inc. v. County of
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San Diego (1986) 185 Cal.App.3d 368) Unlike fee ownershipesl property,
possessory interests are different because thegsmsdoes not “own” the property
“forever;” rather, the right to use the propertyas a limited duration.

The San Luis Obispo County Assessor’s office (Aseg is responsible for
determining the “values” of property for purposésaxation. A taxpayer has the righ
to contest the Assessor’s valuation to the San Qbispo County Assessment Appea
Board (Board) which is comprised of three membpmoated from the community.

Pursuant to the requirements of Proposition 18,upon Charter’s purchase of
Sonic Cable and Falcon Cable, the Assessor detedntire “base year value” for each
franchise agreement. The Assessor then usedastatutnual adjustments to the basq
year valuations to determine the “value to be dedblfor property tax purposes.

Charter believes the values of the franchise ageatsrhave now decreased
below the Assessor’s enrolled valuations. Theeefpursuant to Proposition 8
(Revenue and Tax Code 81603), Charter submittegpplication with the Assessor
requesting a reduction in the current “valuatiookthe franchise agreements. The
Assessor then computed the current market valudgedfanchise agreements and
determined those current values were greater ti@erirolled values. The Assessor
recommended to the Board that the values of telfiige agreements remain at their
enrolled values.

In September 2002 and 2003 Charter filed appboatnos. 2002-60 and 2003
60, respectively. In each of those applicationart@n sought a reduction in the value
of the same franchise agreements for the years 20802003. Additionally, Charter
sought a claim for refund. (Revenue and Tax Cod®8p Both applications were set
for hearing before the Board on April 16, 2004.

On April 16, 2004, at an evidentiary hearing,achme apparent to the Board
that there were several unanswered legal questitasve to tax rules that the Board
wished to consider before making any final deteatians. Thus, the Board continue
\\\
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the hearing and also sought an advisory opiniom fitee State Board of Equalization
regarding the disputed legal issues. (AR Vol. 1g3a808-405)

On July 20, 2004, County Counsel’s office prepareaespondence to the Sta
Board of Equalization requesting clarification artain tax laws and their application
to the “valuing” of Charter’'s possessory interefdR Vol. 2 pages 435-442) On July
13, 2005, the State Board of Equalization responddide County’s correspondence.
(AR Vol.2 pages 599-604)

On April 21, 2006, at the continued evidentiaratieg, the Board consolidateq
Charter’s two prior applications from 2002 and 2008 four new applications
submitted by Charter for the years 2001, 2004, 26@562006. Ultimately, the Board
determined the Assessor’'s method of valuation wa®ct and upheld the Assessor’s
enrolled values of the franchise agreements. (FR&@l. 3 pages 895-1075)

The Board’s findings and determinations are sunmedrin its Findings of Fact
(See Exhibit 1 attached to Charter's complainatigrnatively, at AR Vol. 3 pages
1142-1161) Attached to the Findings of Fact asilikh is a chart summarizing the
Assessor’s enrolled value for each disputed yaagdoh franchise agreement. The
chart includes the Assessor’s “market value” deteation and Charter’s claimed
“market value.” Also attached, as Exhibit B, ishart containing the Assessor’s
calculated “market value” of the franchise agreetmenmpared to their adjusted basg
year values and then resulting “values to be esudl|

Charter brings suit against the County for refpndsuant to Revenue and Tax

Code 85141(c), contending that the Board shoule laaeepted Charter’s applications

for reduction in valuation and refunds for the géld overpayments. Charter’s prayer
includes a claim for $594,918 in refunds for theyaars 2000 through 2005. Chartef

also seeks a remand for calculation of the refasdyell as a statement of deciston.

1 Although the Court indicated it would accedehis tequest, a formal Statement of Decision,

as defined in CRC 83.1590 is not required beceheshearing lasted less than one day. In any etrest,
Ruling serves as the functional equivalent of ttegeBnent of Decision.
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STANDARD OF REVIEW

The parties agree that questions of law determinyetie Board are revieweld
novo by the Court; whereas factual determinations fltgyrom the administrative
hearing are reviewed under the substantial evidstacelard. $hell Western E&P, Inc.
v. County of Lake (1990) 224 Cal.App.3d 974, 979-980) Charter casgethis case
involves three “legal” issues that require the @sude novo review. The County
argues that the issues are “factual” determinatamtsmust therefore be reviewed un(
the substantial evidence standard of review. Tpdi@able standard of review will be
addressed further under each disputed issue.

DISCUSSION

Charter and the County agree that the appropriatead for calculating the
present “market value” of the franchise agreemesntise “capitalization of income
approach.” The income capitalization approachespreferred method for valuing
cable television possessory interests. [RevenudardCode §107.7(b)(1)] In the
Board’s Findings of Fact at page 5 there is an gtasetting forth the five factors
(growth rate, expense ratio, economic rent, terpossession and capitalization rate)
and how they are used to come up with the markaevarhe income to be capitalizec
is the projected economic income to be receivethbyublic agency in exchange for
the possessory interest.

The dispute before the Court boils down to twohefse five factors: 1) the terni
of possession; and, 2) economic rent. Otherwiseparties agree to use a 6% growtl
rate, a 2% expense rate, and a 12% capitalizadien r
Term of Possession

The “term of possession” is the number of yearstbastitutes the present
market value of the franchise agreement. Undemit@me capitalization method, the
present market value is calculated by determiregoresent value of each remaining
year in the term, and then adding all of thoseesmhbogether. The greater number of

years in a term of possession, the greater thepreslue; fewer years results in a

ler
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lower present value. Not surprisingly, the Countnts a greater term of possession
whereas Charter desires a lower term of possession.

The franchise agreements originally had 15 yeansexhereas now, at renewg

they have 10 year terms. Certain franchise agreentave actually expired and are in

the process of being renewed, making two categofiéanchise agreements that the
Assessor is valuing: (1) franchise agreementstthae not yet expired and have year;
remaining in their terms; and (2) franchise agragsithat have expired and are being
renewed.

Property Tax Rule 21(d) defines and explains “tefrpossession” for purposes
of the income capitalization approach. Rule 21(ddpplies to unexpired franchise
agreements and (d)(2) applies to expired francdmgseements:

(d)(1) The term of possession for valuation purgad®ll be the reasonably

anticipated term of possession. The stated terposgession shall be deemed

the reasonably anticipated term of possession siitiessdemonstrated by clear
and convincing evidence that the public owner d&edprivate possessor have
reached a mutual understanding or agreement, whatmst in writing, such
that the reasonably anticipated term of possessishorter or longer than the
stated term of possession....

(d)(2) If there is no stated term of possessioa rédasonably anticipated term

possession shall be demonstrated by the intehiegbwblic owner and the

private possessor, and by the intent of similatlyased parties, using criteria

In American Airlines, Inc. v. County of Los Angeles (1976) 65 Cal.App.3d 325,

)

—h

the appellate court concluded that the airlinesndithave a possessory interest beyond

the stated terms of their leases at Los Angelesniational Airport. Although the
assessor argued the airlines had “de facto optimnggnew the leases, the airlines
insisted there were no understandings or agreerpentgling for renewal. Under the

circumstances present in that case, the appebhaid determined it was improper for
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the assessor to use a term of possession beyonehtlagning terms of the airlines’
leases.Id at 332) TheAmerican Airlines decision was the genesis of Rule 21(d)(1)
because the appellate court suggested that thernatcould be different if the two
parties had an “understanding” as to renewdlaf 331)

At the April 21, 2006 evidentiary hearing, Chanpeesented evidence that eigh
of the franchise agreements werexpired and had remaining terms ranging from 4 {
10 years. Pursuant to Rule (d)(1), Charter arthessthe Assessor was required to ug
the number of remaining years as the reasonabigsipetied term of possessidn.

The County responds that the Board correctly radietheexception set forth in
Rule 21(d)(1). In determining threasonably anticipated term of possession, the Board
accepted the Assessor's argument that Chartenshise agreements ar@lefinite in
duration because they are almost always renewethelBoard's view, it does not
matter how many years remain before expiratiomat the franchise agreements will
always be renewed. Pursuant to Rule 21(d)(1)Bteed decided that there was clear

and convincing evidence that Charter reached aahunhwritten understanding with

2 Charter asks the Court to take judicial notitenm documents that show the California
Assessors’ Association’s (CAA) attempts to haveStete Board of Equalization amend Rule 21. On
July 9, 2007, the CAA petitioned the State Boar@gfialization to amend Rule 21 because the asseg
in California “struggle” with the meaning of cemasections. The CAA sought to lower the burden of
proof from clear and convincing to preponderancevidence because the higher standard was too
difficult to obtain. The CAA also sought a bettifinition of the term “mutual understanding,” aslw
as examples that could be relied upon as evidehaermtual understanding. The State Board of
Equalization rejected CAA'’s petition, stating tlitateeded more information. Charter requests thartC
take judicial notice of these two documents, punsta Evidence Code 8452(c), on the basis that GAA
petition, and the State Board of Equalization'poese, are official acts of a legislative or exaaut
department. It is proper for the Court to takegial notice of regulations and legislative enaatise
which includes legislative history, committee regpand documents interpreting statutes. 8452(b);
Kaufman & Broad Communities v. Performance Plastering (2005) 133 Cal.App226, 31) Accordingly,
Charter’s request for judicial notice of the twacdments is granted. However, the CAA petition dred
State Board of Equalization’s response merely confhe obvious, i.e., that the Assessor has a highe
burden of proof when using a term other than tatedtterm of possession.

3 For example, if the original term of the frarsghagreement were 15 years, and if there we
10 years remaining until expiration of the agreetnren the term of possession for valuation puepos
should be 10 years. Charter argues that, eacleguést year, the term of possession necessarily
declines. In the next year when there are onlg&syremaining, the term of possession for valnatio
purposes becomes 9 years. This approach is usiétherfranchise agreement’s term expires.
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the public entities that the anticipated term ofgmssion is different than the stated te
of possessiofi.

The County further contends that, in finding a nalitunderstanding, the Board
was entitled to rely upon Charter’s Form 10-K staat issued to the SEC and its
shareholders which states:

“The Company has sufficiently upgraded the techgicld state of its

cable systems and now has sufficient experiencéslogal franchise

authorities that have acquired franchises to calgcthatsubstantially

all franchiseswill berenewed indefinitely.”(AR Vol. 2 page 734,

emphasis added)

According to the County, the Board was also justifin relying upon evidence
that Charter had invested over $50,000,000 in t@lcigly upgrades, and that, although
given the opportunity, Charter could not provide @xample of when a franchise
agreement was not renewed. Based upon all oéthikence, the Board concluded
there is substantial evidence of a mutual unwrittederstanding that the franchise
agreements have indefinite terms.

The applicable standard of review plays a vitag ialthe outcome of the "term
of possession” issue. HKreeport-McMoran Resource Partnersv. County of Lake
(1993) 12 Cal.App.4 634, the plaintiff operated two geothermal powents.

Similarly to this case, plaintiff brought a refuadtion. The parties agreed that the
capitalized income approach was the proper methodé in determining the value of
geothermal properties, but disagreed as to thegprogihod for determining the
income stream to be utilized under this approdide parties disputed the standard of
review, which the appellate court addressed as\isli

Where a taxpayer challenges the validity of theiaabn method used by an

assessor, the trial court must determine as a nadttaw “whether the

4 It appears the term of possession regardipg ed franchise agreements in not disputed. In

assigning a term of possession to an expired fisa@greement, the Assessor used a term of 10 geafs

the basis that, when the agreement renews, ibeifbr a 10 year term. Charter does not dispuse th
methodology.
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challenged method of valuation is arbitrary, inessof discretion, or in
violation of the standards prescribed by laviafet Harte Inn, Inc. v. City and
County of San Francisco (1976) 16 Cal.3d 14, 23) Our review of such a
guestion is de novoDgnnis v. County of Santa Clara (1989) 215 Cal.App.3d
1019, 1025-1026) By contrast, where the taxpalgali@enges the application of

a valid valuation method, the trial court must esvithe record presented to thg

1%

Board to determine whether the Board's findingssapported by substantial

evidence but may not independently weigh the evade@ret Harte Inn, Inc. v.

City and County of San Francisco, supra, 16 Cal.3d at p. 23)ennisv. County

of Santa Clara, supra, 215 Cal.App.3d at p. 1026.) This court, too, rexde

challenge to application of a valuation method uride substantial evidence

rule. @ennisv. County of Santa Clara, supra, 215 Cal.App.3d at p.

1026)Freeport-McMoran, supra at 640)

Although the distinction between “method” and “Aggtion of a method” is not
intuitively obvious, thé=reeport-McMoran court ultimately determined that the
challenge was to the “method” used by the asses$uch required de novo reviewd(
at 641) Here too, Charter’s push fiernovo review is based in large measure on the
fact that all of the material facts are undisputefbwever, this case implicates the
sufficiency of the evidence under Rule 21(d)(1) antithe “method” used by the
Board.

Stated somewhat differently, Rule 21(d)(1) setthfthe method for how the
Assessor is to determine the reasonably anticigated of possession. The parties do
not dispute that the proper method for determitimggterm of possession is set forth in

Rule 21(d)(1). Although couched as a challenghéamethodology, however, Charte)

=

is in effect disputing the Assessoalgplication of the evidence to the agreed-upon
methodology, i.e., whether clear and convincinglence supports the decision to use a

term of possession that is different from the stdgem of possessions in the franchisg

A\1”4

agreements.
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In Dennisv. County of Santa Clara (1989) 215 Cal.App.3d 1019, the appellate

court summarizes substantial evidence rule asvistio

In reviewing the application of a valid valuatioretihod, the trial court
reviews the entire record to determine if the fivgdi are supported by
substantial evidencelN¢rby Lumber Co. v. County of Madera (1988)
202 Cal.App.3d 1352, 136Rtunt-Wesson Foods, Inc. v. County of
Alameda (1974) 41 Cal.App.3d 163, 176) A board of assesdém
appeals is “the sole judge of questions of fact @irthe values of
property.” (d. at p. 177.) As the court statedBank of America v.
Mundo (1951) 37 Cal.2d 1, 5 “the taxpayer has no rigtd trial de
novo in the superior court to resolve conflictisgues of fact as to the
taxable value of his property.”

Like the trial court, the appellate court may matependently weigh the
evidence, but must apply the substantial evideunlee (A.F. Gilmore

Co. v. County of Los Angeles (1960) 186 Cal.App.2d 471, 477 (3)
[*[T]he term "substantial evidence” should be ctvaed to confer
finality upon an administrative decision on thet§awhen, upon an
examination of the entire record, the evidencduutiag the inferences
therefrom, is found to be such that a reasonable acing reasonably,
might have reached the decision ...." [Citation.]"]l{ttsin
original.))Dennis, supra at 1024)

The Board’s Findings of Fact (AR Vol. 3 pages 11451) explain that the

Board found clear and convincing evidence thafitiechise agreements were for an
indefinite duration. The Board concluded that anderstanding,” one contrary to the

stated remaining terms of the franchises, had bksamly and convincingly shown.

The Board first relied on Charter’'s Form 10-K staémt, issued to the SEC an

its shareholders, which states that “[tlhe Comgaeany sufficiently upgraded the

technological state of its cable systems and nasshéficient experiences with local
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franchise authorities that have acquired franchise®nclude that substantially all
franchises will be renewed indefinitely.”(AR Vol.gage 734) Publicly-traded
companies are very conservative in making statesrarfact in documents on file with
the SEC. False statements in Form 10-Ks can sutypegpanies and their principal
officer’s to liability under the Federal securitiasv. Citation

The Board next relied on related evidence in thenFb0-K claiming that
Charter had invested $50,000,000 in technologyages. The Board also took into
account that Charter, when given the opportunithathearing, failed to demonstrate
that even one single franchise agreement had ot femewed.

Pointing to dictionary definitions and proposals l&gislative clarification,
Charter hangs its hat on a narrow interpretatiomuftual understanding” in Rule 21

(d)(1). However, this Court is not persuaded timathis specific situation, there need:

\"2J

to be some sort of acknowledged mutual agreemewela the parties, reflecting a
meeting of the minds.

As evidenced in Charter’s publicly filed documerle factual reality is that, nq

N4

matter what may be stated during the course oftregms, Charter and the cable
markets operate with a strong belief that theséedadnchises are likely to be
uniformly renewed for the foreseeable future. Tikigery similar to the "option"
situation discussed by the courtAmerican Airlines, 65 Cal.App.3d at 331-332 and
n.8. Moreover, unlikédmerican Airlines, the administrative record here contains
powerful unilateral admissions that eclipse thednfee mutuality in the classical sense.
At oral argument, Charter’s counsel forcefullywed that it is fundamentally
unfair to tax Charter “on something that Chartegsinot own,” as opposed to a
concrete leasehold interest. This argument is saneof a red herring because
Charter, of course, does own all of the leases wdoah it is being taxed; however, the
taxablevalue of these leases is higher than Charter would likalse the leases are

being appraised as a longer length lease, regardidbe stated term.

5 Even Charter's representative acknowledgeddhegul probative value of this evidence.
(AR Vol. 3, page 1007)
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Whether the stated term is one, ten, or fourtexamsy the Board concluded tha
the economic value of that remaining term was going to be based upoexgectation
of fifteen-year renewals for the foreseeable futureterms of a market for cable
services, the Board found that a term of lease @i year remaining would in fact
command a higher rate in the market, and that wtlevn reality be viewed as a much
longer term because of the market’s recognitionttiia shorter-term lease would
invariably be renewed. Thus, a willing buyer, gating with a willing seller, would be
required to pay a significant premium, irrespectvéhe stated remaining leasehold
term, because of the captive market, the huge swalstment of capital, and the
absence of real competition. In this regard, @rarinability to show evenne

instance of non-renewal is powerful support for the Boardésision.

Based upon the entire record, including the evideand reasonable inferences

therefrom, a reasonable Assessment Appeals Boamgaeasonably, might have
reached the decision that Charter’s leases woutémved for fifteen-year terms into
the foreseeable future. Similarly, the Board wasified in not employing a declining
year term of lease. This is all the law requires.
Economic Rent

The income that is being capitalized is the amadiginnual economic benefit g
“rent” that the public entities receive. The ecomo benefit is the amount of money
that Charter is required to pay to the local pubhtities to use the public entities’
properties and operate its business. Here, thiicpeittities receive a “franchise fee”
which is capped by the federal government at 5%harter's income. The current
franchise agreements set the franchise fees atr B0

When calculating the income capitalization, theéssor used as “economic
rent” a figure of 10%. The Assessor argues thatlfi% is made up of the 5%
franchise fee plus additional value in all of thekind benefits that Charter provides t¢
the public entities (e.g. free internet accesg &able to public buildings, free fiber
\\
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optic and cash donations). The Assessor contéradishtose benefits, plus the franchi
fee, equate to 10%.

Charter counters that the economic rent, at n#he total franchise fee of 3%
or 5% depending on the particular franchise agreémEharter attacks the 10%
economic rent on the grounds the Assessor fail@iasent sufficient evidence to
guantify the value of the in-kind benefits. Chadentends that the Assessor conclug
that the in-kind benefits add up to an additiortél without quantifying the separate
items. Charter contends the “standard appraistiiadelogy” requires the presentatio
of comparable rents, which the Assessor did notigeo

Conversely, Charter claims it presented substagwialence to support its clain
that 5% is a reasonable economic rent for a caldegssory interest. Evidently, in thg
1990’s economic rent of 10% for cable systems wpical. However, Charter argues
the current marketplace is much different now bseanf the influx of satellite
television. Cable systems no longer are the mdyapal have competition from

satellite television, such that 10% rent is no Emigasible.

In the Board’s Findings of Fact, it is noted ttieg Assessor presented evidencg

as to typical market rent (percentages) as wedlogsiments indicating in-kind
payments by franchising agencies to support a maeke of 10% of revenues. (AR,
Vol. 3 page 1151) Ultimately, the Board concludeat neither party had presented
compelling and controlling evidence on the compleratarket values for economic
rent. The Board was “persuaded” that the econoateeshould be 10% despite the
absence of precise quantification by either sid&,(Vol. 3 page 1155)

The provisions of Tax Rule 107.7 provide as fokow

107.7. Valuation of cable television and video s@r\possessory

interests; intangible assets or rights of cablevision system or provider

of video service; statement required upon changavoiership of cable

television or video service possessory interest.

(a) When valuing possessory interests in real ptppeeated by the

12
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right to place wires, conduits, and appurtenant@®sgeor across public
streets, rights-of-way, or public easements costhin either a cable
franchise or license granted pursuant to Secti@®63®f the
Government Code (a “cable possessory interest)state franchise to
provide video service pursuant to Section 584MefRublic Utilities
Code (a “video possessory interest”), the assessdl value these
possessory interests consistent with the requiresyarSection 401. The
methods of valuation shall include, but not be t@dito, the comparable
sales method, the income method (including, butinoted to,
capitalizing rent), or the cost method.

(b)(1) The preferred method of valuation of a cdblevision possessory
interest or video service possessory interest eyaisessor is
capitalizing the annual rent, using an appropraj@talization rate.

(2) For purposes of this section, the annual reall e that portion of
that franchise fee received that is determinecetpdyment for the cable
possessory interest or video service possessanesitfor the actual
remaining term or the reasonably anticipated teirthefranchise or
license or the appropriate economic rent. If theeasor does not use a
portion of the franchise fee as the economic retresulting
assessments shall not benefit from any presumpfioorrectness.

(c) If the comparable sales method, which is netgireferred method, is
used by the assessor to value a cable possessengsinor video service
possessory interest when sold in combination witieioproperty,
including, but not limited to, intangible assetsights, the resulting
assessments shall not benefit from any presumpfioorrectness.

(d) Intangible assets or rights of a cable systeth® provider of video
services are not subject to ad valorem propertgtiax. These

intangible assets or rights include, but are moitéd to: franchises or

13
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licenses to construct, operate, and maintain aecafdtem or video

service system for a specified franchise term (ptiweg therefrom that

portion of the franchise or license which grants plossessory interest);

subscribers, marketing, and programming contracts:real property

lease agreements; management and operating systevoskforce in

place; going concern value; deferred, startupyemgaturity costs;

covenants not to compete; and goodwill. Howevealade possessory

interest or video service possessory interest neagskessed and valued

by assuming the presence of intangible assetgloisrnecessary to put

the cable possessory interest or video serviceegessy interest to

beneficial or productive use in an operating calyktem or video

service system.

Although the standard of review is substantial erite undebennis v. County
of Santa Clara, 215 Cal.App.3d 1019, the Court has great difficldcating substantial
evidence supporting the Board’s decision, and miqdar its justification for a 10%
rate of return.

To be sure, there is substantial evidence in tberdethat Charter provides a
significant amount of in-kind benefits to the Coynh addition to cash payments.
These benefits include: free cable services toipliildings, including schools,
colleges, special districts, fire stations, sheréhd County offices; free upstream vide
capacity to public facilities; free Internet accessvice to schools and libraries; fundir
to maintain the Public Education in Government studnd, an additional million
dollars to work on the institutional network enhament and two fiber-optic cables fo
institutional network use.Sge, e.g. Vol. 3, A. R., pages 925 through 926.)

Although these in-kind payments unquestionaialy be used to augment the
rental value, the rationale actually used to sedel®% rate of return, as opposed to 6
7%, 8.5%, or 9% is almost entirely absent. Singb&ted, there is no way that this

Court can “bridge the analytic gap between the egidence and ultimate decision™ or
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to understand the "analytic route the administeatigency traveled from evidence to
action."Topanga Assn. for a Scenic Community v. County of Los Angeles (1974) 11
Cal.3d 506, 515environmental Protection & Information Center v. California Dept. of
Forestry & Fire Protection (2008) 44 Cal.4th 459EPIC); Great Oaks Water Co. v.
Santa Clara Valley Water Dist. (2009) 170 Cal.App.4th 956, 970-9'Reddell v.
California Coastal Commission (2009) 180 Cal.App.4th 956, 970. It would seeat th
the Board pulled a rabbit out of its hat when prawed a rate of 10%.

Moreover, pursuant to Revenue and Tax Code 8107 g€dain “intangible”
rights within the franchise fee are not taxabldthdugh the Board was free to choosg
something different from the franchise fee as gir@priate rate of return, it took upon
itself the burden of demonstrating its entitlemtenthe higher rate, and also
demonstrating that the rate ultimately chosen vadsmfact counting certain
"intangible" rights® Again, the Court cannot see the analytical réuae evidence to
action because the Board placed the burde@hamnter rather than on the Assessor.

In the Board’s Findings of Fact, the Board acknalgkes that a percentage of
the 5% franchise fee could be allocated betweenighéto use the possessory intereg
and the intangible right to operate the cable isiem system. However, the Board
determined it was Charter that failed to presegteandence to support an allocation.
Also, the Board concluded that, because the passeisderest could not be used unlg
Charter was granted the intangible right to opettadesystem, the Board was not
required to make any deductions for the intangilglets. In other words, the Board
believed the possessory interest was enhanced bfytae intangible rights. This was

going too far.

6 Whether the Assessor could use as economi@rigure greater than the franchise fee wag
one of the questions the Board directed to theeRatrd of Equalization. The State Board of
Equalization confirmed that Revenue and Tax Cod¥ §ldoes not require an assessor to use a porti
of the franchise fee as the estimated economicfoerst cable system taxable possessory intereR, (A
Vol. 2 page 602) The State Board of Equalizatiso atated that the federally mandated limit of&a 5
franchise fee does not establish a limit on thenendc rent of a cable system’s taxable possessory
interest. Charter does not contest these founadtimderstandings regarding the relationship betwe
the franchise fee and the estimated economic rent.
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In Shubat v. Sutter County Assessment Appeals Bd. (1993)13 Cal.App.4th 794,
the assessment appeals board acknowledged andtatlo@lue to four intangibles:
right to do business, possessory interest, goingarm value, and subscriber list. The
assessor contested the assessment appeals boatuligd and argued all of the
intangibles are taxable either in their own righbecause they add value to the
possessory interest. The assessor argued marsylaageheld intangibles do not exis
separate from the possessory interest and musfdinerbe assessed as part of it.

Although the trial court remanded the matter bacthe assessment appeals
board to examine to what extent the board took éotwsideration the nontaxable
intangibles in computing a value for the possessueyest, the appellate court
concluded: “In our view, the record sufficientlstablishes the Board considered the
effect of intangibles on the value of the possessuerest. It was required to do no
more.”(d at 805)

But the rate of return chosen here is unlike theason inShubat. As opposed
to taking advantage of the presumption of correxgnthe Board ventured out on its
own to set a rate much higher than the ordinarypaaterred rate. Having done so, it
was incumbent upon the Board to show the justificat If substantial evidence mean
anything, then the Court needs to be able to $4&aa connection between the evider
before the Board and the actual rate of returnwaet chosen. That connection is
missing. Topanga Assn. for a Scenic Community v. County of Los Angeles 11 Cal.3d at
515.

In sum, if the Board chooses to go above the prptivenrate of return, it must
deduct from that figure any "intangibles" as regqdiby Rule 107.7. Then, the Board
may factor into the equation any in-kind benefitsyided by Charter to the County. |
both instances, however, the Board's rationale imeisupported by substantial
evidence in the record. Here, substantial evidentaeking.
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Remedies
At oral argument, the parties addressed the aquresfiappropriate remedies.

Having considered the parties’ suggestions, thetGaill remand the issue of

“economic rent” only to the Board for further camsiation. Given the ambiguity in thie

evidence, as well as in the Board’s analysis, therGwill permit the Board to reopen
the evidence to make further findings, but it walp the economic rent at 10%.
CONCLUSION

Charter’s petition for a peremptory writ of marelaeeking a refund pursuant {
Revenue and Taxation Code 85141(c) is grantedrirepd denied in part.

Given the age of the assessments, some goingnhaiekthan 10 years, the
Court strongly encourages the parties to attempgdoh some common ground so as
bring finality to these proceedings. It serveghwithe parties nor the public to have
tax assessments in flux dating back more than aésye
\\\
DATED: April 28, 2010

CHARLES S. CRANDALL
Judge of the Superior Court

CSCl/Ik
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